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Abstract

After the Consumer Protection Act. 1986,
came into effect, a number of patients have filed
cases against doctors.  This article presents a
summary of legal decisions related to medial
negligence, what constitutes negligence in civil
and criminal law and what is required prove it.

Public awareness of medical negligence in
India is growing. Hospital managements are
increasingly facing complaints regarding the
facilities, standards of professional competence
and the appropriateness of their therapeutic and
diagnostic methods.  After the Consumer
Protection Act. 1986, has come into force some
patients have filed legal cases against doctors,
have established that the doctors were negligent
in their medical service and have claimed and
received compensation.  As a result, a number
of legal decisions have been made on what
constitutes negligence and what is required to
prove it.

Civil law and negligence

Negligence is the breach of a legal duty to
care.  It means carelessness in a matter in which
the law mandates carefulness. A breach of this
duty gives a patient the right to initiate action
against negligence.

Persons who offer medical advice and
treatment implicitly state that they have the skill
and knowledge to do so, that they have the skill
to decide whether to take a case, to decide the
treatment and to administer that treatment.
This is known as an “implied undertaking” on
the part of a medical professional.  In the case
of the State of Haryana Vs Smt. Santra, the
Supreme Court held that every doctor “has a
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duty to act with a reasonable degree of care and
skill”.1

Doctors in India may be held liable for their
services individually or vicariously unless they
come within the exceptions specified in the case
of Indian Medical Assoication Vs V P Santha.2

Doctors are not liable for their services
individually or vicariously if they do not charge
fees.  Thus free treatment at a non-government
hospital, government hospital, health center,
dispensary or nursing home would not be
considered a “service” as defined in Section 2
(1) (0) of the Consumer Protection Act, 1986.

However, no human being is perfect and
even the most renowned specialist could make
a mistake in detecting or diagnosing the true
nature of a disease.  A doctor can be held liable
for negligence only if one can prove that she/
he is guilty of a failure that no doctor with
ordinary skills would be quality of if acting with
reasonable care.3  An error of judgement
constitutes negligence only if a reasonably
competent professional with the standard skills
that the defendant professes to have, and acting
with ordinary care, would not have made the
same error.4

In a key decision on this matter in the case
of  Dr. Laxman Balkrishna Joshi Vs Dr. Trimbak
Bapu Godbole, the Supreme Court held that if a
doctor has adopted a practice that is considered
“proper” by a reasonable body of medical
professionals who are skilled in that particular
field, he or she will not be held negligent only
because something went wrong.

Doctors must exercise an ordinary degree
of skill.5 However, they cannot give a warranty
of the perfection of their skill or a guarantee of
cure.  If the doctor has adopted the right course
of treatment, if she/he is skilled and has worked
with a method and manner best suited to the
patient, she/he cannot be blamed for negligence
if the patient is not totally cured.6

Certain conditions must be satisfied before
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liability can be considered.  The person who is
accused must have committed an act of
omission or commission, that act must have been
in breach of the person’s duty; and this must
have caused harm to the inured person.  The
complainant must prove the allegation against
the doctor by citing the best evidence available
in medical science and by presenting expert
opinion.7

In some situations the complainant can
invoke the principle of res ispa loquiture or “the
thing speaks for itself”. In certain circumstances
no proof of negligence is required beyond the
accident itself.  The National Consumer Disputes
Redressal Commission applied this principle in
Dr. Janak Kantimathi Nathan Vs Murlidhar
Eknath Masane.8

The principle of res ipsa loquiture comes into
operation only when there is proof that the
occurrence was unexpected, that the accident
could not have happened without negligence
and lapses on the part of the doctor, and that
the circumstances conclusively show that the
doctor and not any other person was negligent.

Criminal negligence

Section 304A of the Indian Penal Code of
1860 states that whoever causes the death of
person by a rash or negligent act not amounting
to culpable homicide shall be punished with
imprisonment for a term of two years, or with a
fine, or with both.

In the Santra Case, the Supreme Court has
pointed out that liability in civil law is based
upon the amount of damages incurred; in
criminal law, the amount and degree of
negligence is a factor in determining liability.
However, certain elements must be established
to determine criminal liability in any particular
case, the motive offence, the magnitude of the
offence and the character of the offender.

In Poonam Verma Vs Ashwin Patel the
Supreme Court distinguished between
negligence, rashness, and racklessness.9 A
negligent person is one who inadvertently
commits an act of omission and violates a
positive duty.  A person who is rash knows the
consequences but foolishly thinks that they will
not occur a result of her/his act.  A reckless
person knows the consequences but does not

care whether or  not they result from her/his
act. Any conduct falling short of recklessness
and deliberate wrongdoing should not be the
subject of criminal liability.

Thus a doctor cannot he held criminally
responsible for a patient’s death unless it is
shown that she/he was negligent or
incompetent, with such disregard for the life
and safety of his patient that it amounted to a
crime against the State.10

Section 80 and 88 of the Indian Penal Code
contain defences for doctors accused of criminal
liability.  Under Section 80 (accident in doing a
lawful act) nothing is an offence that is done by
accident or misfortune and without any criminal
intention or knowledge in the doing of a lawful
act in a lawful manner by lawful means and
with proper care and caution.  According to
Section 88, a person cannot be accused of an
offence if she/he performs an act in good faith
for the other’s benefit, does not intend to cause
harm even if there is a risk and the patient has
explicitly or implicitly given consent.

Burden of Proof and Chances of Error

The burden of proof of negligence,
carelessness, or insufficiency generally lies with
the complainant.  The law requires a higher
standard of evidence than otherwise, to support
an allegation of negligence against doctor.  In
cases of medical negligence the patient must
establish her/his claim against the doctor.

In Calcutta Medical Research Institute Vs
Mimalesh Chatterjee it was held that the onus
of proving negligence and the resultant
deficiency in service was clearly on the
complainant.11  In Kanhaiya Kumar Singh Vs
Park Medicare and Research Centre, it was held
that negligence has to be established and cannot
be presumed.12

Even after adopting all medical procedures
as prescribed, a qualified doctor may commit
an error.  The National Consumer Disputes
Redressal Commission and the Supreme Court
have held, in several decisions, that a doctor is
not liable for negligence or medical deficiency if
some wrong is caused in her/his treatment or
in her/his diagnosis if she / he has acted in
accordance with the practice accepted as proper
by a reasonable body of medical professional
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skilled in that particular art, though the result
may be wrong.  In various kinds of medical and
surgical treatment, the likelihood of an accident
leading to death cannot be ruled out.  It is
implied that a patient willingly takes such a risk
as part of the doctor-patient relationship and
the attendant mutual trust.

Recent Supreme Court Rulings

Before the case of Jacob Mathaw Vs State of
Punjab, the Supreme Court of India delivered
two different opinions on doctor’s liability.  In
Mohanan Vs Prabha G Nair and another,13 it
ruled that a doctor’s negligence could be
ascertained only by scanning the material and
expert evidence that might be presented during
a trial.  In Suresh Gupta’s case in August 2004
the standard of negligence that had to be proved
to fix a doctor’s or surgeons criminal liability
was set at “gross negligence” or “racklessness”.

In Suresh Gupta’s case the Supreme Court
distinguished between an error or judgement
and culpable negligence.  It held that criminal
prosecution of doctors without adequate
medical opinion pointing to their guild would
do great disservice to the community.  A doctor
cannot be tried for culpable or criminal
negligence in all cases of medical mishaps or
misfortunes.

A doctor may be liable in a civil case for
negligence but mere carelessness or want of due
attention and skill cannot be described as so
reckless or grossly negligent as to make her/him
criminally liable.  The courts held that this
distinction was necessary so that the hazards
of medical professionals being exposed to civil
liability may not unreasonably extend to
criminal liability and expose them to the risk of
imprisonment for alleged criminal negligence.

Hence the complaint against the doctor must
show negligence or rashness of such a degree
as to indicate a mental state that can be described
as totally apathetic towards the patient. Such

gross negligence alone is punishable.

On September 9, 2004, Justices Arijit
Pasayat and CK Thakker referred the question
of medical negligence to a large Bench of the
Supreme Court.  They observed that words such
as “gross,” “rackless,” “Competence”,  and
“indifference” did not occur anywhere in the
definition of “negligence” under Section 304A
of the Indian Penal Code and hence they could
not agree with the judgment delivered in the
case of Dr. Suresh Gupta.

The issue was decided in the Supreme Court
in the case of Jacob Mathew Vs State of
Punjab.14 The court directed the central
government to frame guidelines to save doctors
from unnecessary harassment and undue
pressure in performing their duties.  It ruled that
unit the government framed such guidelines, the
following guidelines would prevail:

A private complaint of rashness or
negligence against a doctor may not be
entertained without prima facie evidence in the
form of a credible opinion of another competent
doctor supporting the charge.  In addition, the
investigation officer should give an independent
opinion, preferably of a government doctor.
Finally, a doctor may be arrested only if the
investigating officer believes that she/he would
not be available for prosecution unless arrested.
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